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1. This case deds withthe modificationof child custody, contempt and the award of attorney’ sfees.

This case is unusud because the minor child, identified as E.C.P., had an attorney to file a petition for

modification and to represent her throughout the hearing and apped of this matter. E.C.P.’s atorney,

Lawrence Primeaux, filed pleadings on E.C.P.’s behaf and participated in the hearing by examining

witnesses and offering evidence. We find it necessary to protect the privacy and confidentidity of the

matters discussed in this opinion. We will refer to the minor child as E.C.P., her naturd mother as

“Mother,” and her naturd father as* Father.”

92. Father and E.C.P. apped the decision of the Chancery Court of Lauderdae County. On apped,

Father arguesthat: (1) the chancellor erred inholding imin contempt; (2) the chancellor erred in denying

his motion for modification of custody; (3) the chancellor erred in awarding $35,000 in attorney’ sfeesto



Mother; and (4) the chancellor erred in falling to hold Mother in contempt. E.C.P. argues that the
chancdlor erred in denying her motion for modification and erred in enjoining her attorney from
communicating with her regarding the find judgment.

Procedural History

113. Father and Mother were married on December 19, 1980. They were divorced in June of 1999.
They had three children. At the time of the hearing, A.D.P. (a daughter) was twenty-one and attending
college in another state, E.C.P. (a daughter) was fourteen, and R.R.P. (a son) was twelve.

14. In the divorce, Father and Mother were granted joint legd custody of al three children. Mother
was granted primary physica custody of dl three children. In April of 2000, they executed an agreed
judgment, and Father was granted sole physicd custody of A.D.P.

15. In June of 2002, Mother, dong with E.C.P. and R.R.P., moved from Meridian, Missssppi to
Atlanta, Georgia Father, dong with A.D.P., remained in Meridian, Missssippi. The detalls of the move
and the facts rdlevant to this gpped will be further developed below.

96. On May 22, 2002, prior to the move, Father filed a motion for modification. He dleged that a
materid change of circumstances had occurred which adversdly affected the minor children, E.C.P. and
R.R.P. The motion clamed that the moveto Atlanta would negatively affect his vigtation, his obligation
to provide hedth insurance and automobile ligbility insurance, among other alegations.

17. The motion for modification was set for hearing on June 27, 2002. However, Mother filed a
motion for continuance requesting that the matter be reset for August 20, 2002.

18. On Jduly 29, 2002, Mother filed her response along witha counter-motion for contempt. Mother
dleged that Father had violated the provision of the property settlement agreement entitled “ Fostering

Hedthy Relationships” dating that Father routinely failed to cooperate with Mother to advance the



children’s best interests and attempted to influence the children to live with him.

T9. On Augug 12, 2002, Father filed his response to the contempt motion and stated that Mother
influenced, harassed, begged, and pleaded with the children to agree to move with her to Atlanta. Father
further dleged that Mother encouraged the children to deceive him in order to prevent him from having
vigtation.

110. OnAugug 22, 2002, the chancellor entered an agreed order setting the hearing for September 10,
2002. On August 30, 2002, the chancellor entered an agreed order resetting the hearing and modifying
vigtation. Theorder modified Father’ svisitation with the children, addressed transportation of the children
for vigtation, and specified certain datesfor Father to have vistation. The partiesa so agreed to participate
infamily counsdling and to schedule the matter for review or trid in January of 2003, with al issuesraised
by ether party not resolved by the agreement to be protected and raised at the find hearing.

111.  On December 4, 2002, Father amended hismationfor modification. He asserted that E.C.P. and
R.R.P were both twelve years of age and expressed a desireto live with Father. Father had previoudy
been awarded sole physica custody of A.D.P. and now requested sole physical custody of E.C.P. ad
R.R.P.or, inthedterndive, that Mother be soldy responsible for transportation of the childrenfor vigtation
with Father. On December 10, 2002, Mother filed her response and a counter-motion for contempt,
aleging that Father wasin contempt of court and was not entitled to seek modification.

12.  On December 12, 2002, Father filed a motion for temporary relief and requested that the
chancdlor grant him temporary custody of E.C.P. and R.R.P. On December 23, 2002, the chancellor
entered an agreed order setting the hearing for February 19, 20, and 21, 2003.

113.  OnJanuary 6, 2003, Lawrence Primeaux, as attorney for and next friend of E.C.P., filed a petition

for change of custody. The petition dleged that a materia change in circumstances had occurred which



adversdly affected E.C.P. Themotion included dlegationsof physical conflictsand conditionsin Mother's
home, E.C.P.’s poor performance in school, E.C.P.’s expulson from school, and crimind charges filed
agang E.C.P. The petition included a handwritten statement by E.C.P., in which E.C.P. stated her
preference to live with Father and that she refused to return to Mother’s custody following Christmas
visitation with Father.

114.  Also, onJanuary 6, 2003, Mother filed amotion for contempt that asked the court to hold Father
in contempt for refusng to return E.C.P. fdlowing his Chrigmas vigtaion. Father filed his answver and
joinder on January 7, 2003, joining E.C.P.’s petition and supporting her request to remain in his custody.
OnJanuary 8, 2003, Mother filed an amended motion for contempt and emergency reief for issuance of
writ of habeas corpus or other appropriate rdief. On January 14, 2003, Father filed his response.

115. OnJanuary 24, 2003, Mother filed amotionto disguaify Lawrence Primeauix as attorney and next
friend of E.C.P.

116. A hearing was held before the Honorable Sarah Springer, Lauderdde County Chancellor, on
February 19, 20, and 21, 2003. At the end of the day on February 21, the chancdlor continued the
hearing to June 10, 11 and 12, 2003, and she issued a bench opinion that required E.C.P. to return with
her Mother to Atlanta

17.  On March 4, 2003, Mother filed her answer to E.C.P.’s petition for change of custody, wherein
ghe denied that therewas amaterid change incircumstances adversdly affecting E.C.P. and requested that
E.C.P.’ s petition be denied.

118.  Thehearing was concluded onJune 10, 11, and 12, 2003. On July 9, 2003, the chancellor issued
a memorandum opinion. On November 6, 2003, the chancellor issued her ruling on the award of

attorney’s fees. In essence, the chancedllor denied the requests to modify custody, found Father in



contempt, and ordered Father to pay M other $35,000 inattorney’ sfees. The chancellor so enjoined Mr.
Primeaux, as E.C.P s attorney, from discussing with her the outcome of the final judgment.
119. Both Father and E.C.P. have gppealed. The cases were consolidated on appedl.
920.  Subsequent to the gpped, the chancellor entered an agreed judgment, on February 22, 2005, that
removed the previous injunctionon Mr. Primeaux and allowed himto discusswithE.C.P. the present state
of litigation.
9121. OnFebruary 25, 2005, Mother filedamotionto dismissE.C.P.’ sappellate brief. Attached to the
motion is an undated letter written by E.C.P, which states the following:

To Whom It May Concern:

Please let it be know [Sc] that | no longer want to live with my father. Itismy choiceto

live in Atlanta with my mother until | graduate from high school. | withdraw from the

custody trid.

Also, | do not want to be forced to visit my father every other weekend. The trip takes

too much time out of my schedule, and I'm not gble to participate in the activitiesthet |

want to. Once amonth, over holidays and the summer is often enough.

| love both of my parents, and want to have a good relationship with both of them. | do
not want to bein the middle.

722.  On March 2, 2005, Mr. Primeaux, as attorney for and next friend of E.C.P., filed aresponse to
the motion to dismiss, dong with a motion to appoint a guardian ad litem.

7123.  OnFebruary 28, 2005, Father filed a verified complaint for relief, pursuant to Mississppi Rule of
Civil Procedure 65(b), wherein he requested that the chancellor enter atemporary order finding that E.C.P.
should be delivered to afacility capable of meeting her necessary physical and menta hedthneeds. Also,
on February 28, 2005, Mr. Primeaux filed amotion for gppointment of guardian ad litem.

724. A hearing was hdd on March 7, 2005, where E.C.P. was placed in an intensive in-patient



trestment program and ordered to remain there for at least thirty days. We have no information of the
outcome of this treatment.

Facts Relevant to Appeal

925.  Following the divorce in 1999, the children lived with Mother in Meridian. The record indicates
that both E.C.P. and R.R.P. were happy living in Meridian. They continued to receive good grades at
school. Father tetified that R.R.P. made A’s and B’ sthroughout histime in Meridian. Father eventudly
remarried and testified that the children’s relaionship with his new wife was good.
926. InJune 2002, Mother, dongwithE.C.Pand R.R.P, moved fromMeridian, Missssppi to Atlanta,
Georgia Mother never discussed the move with Father. Instead, Father learned of the move from a
colleague.
927.  Prior to the move, Mother led the children to beieve that Atlanta would provide them better
opportunities. E.C.P. testified that her Mother pressured her to move to Atlanta. Specifically, E.C.P.
stated,

[Mother] told me how wonderful [Atlanta] would be. How many new opportunities |

would have. How the schools are better. That if | lived [in Meridian] | wouldn’'t go

anywhere. And she said that | would have— I would have fun. There would be thingsto

do. Thereisamusement parks, bigger mdls.
E.C.P. stated that asaresult of her Mother’ s encouragement, she got excited about the move and thought
it would be “redlly cool to be able to go to Six FHlags and do fun things like that.”
728.  Although Mother clamed the move was to “advance her career opportunities and enable her
childrento have more culturd and educational opportunities,” the chancellor determined that Mother’ sreal

moativation behind the move was to distance harsdf and the children from Father. Prior to the move to

Atlanta, Father was able to see the childrenonaregular basis without disrupting their schedules. However,



after the move, Father was unable to exercise hisweekend vigtations due to the distance and the children’s
involvement in extracurricular activities

129. Following the move to Atlanta, both E.C.P. and R.R.P.’s grades dropped significantly. R.R.P,,
who received A’s and B’sin Meridian, received D’s and F s during hisfirst semester in Atlanta

130. E.C.P. beganto mishehave. Sheexperimented withillega drugs, both marijuanaand cocaine, and
was expelled from school after school officids found aknifein her locker. E.C.P. and her Mother often
argued. E.C.P. tedtified that the arguments started “ maybe a month after we moved [to Atlanta] or at least
as soon as school garted.” During the arguments, Mother and E.C.P. would call each other names such
as“b***h” and “wh**e.” During one of the arguments, Mother dapped E.C.P. and ordered her out of
the house, barefoot in45 degree weather. E.C.P. waseventudly picked up by the police about three miles
away from home and brought back to Mother.

131.  InDecember 2002, fallowing ChrisgmasvigtationwithFather, E.C.P refused to returnhome to her
Mother inAtlanta. E.C.P. testified that she wanted to liveinMeridianwithher Father. She stated that she
gave Atlanta a“far chance’ but redlized how much she missed Meridian and dl of her friends. E.C.P.
further testified that she discussed withMother her desireto live with Father. When asked how her Mother
responded, E.C.P. stated, “[Mother] sad that she didn’t want to have anything to do with me. She didn’t
want me to come and vist. That she—you know, shesaid if | cometo live in Meridianshe doesn't even
want me to work out a visitation schedule because she wouldn't want to vist me.”

132. E.C.P filed a petition to modify custody aleging that there had been a materia change in
circumstances to warrant a change in custody and that because she was of statutory age, her preference
to live withher father should be granted. After January 6, E.C.P. remained with her Father through thefirst

hearing in February of 2003. During this time, there was testimony that she had again experimented with



marijuana. After thefina day of the hearing in February, the chancellor ordered E.C.P. toreturn to Atlanta
with Mother, and she did.

Sandard of Review

133.  This Court will not disturb the findings of a chancdlor when supported by substantid evidence
unless the chancellor abused his or her discretion, was manifestly wrong, clearly erroneous, or applied an

erroneous lega standard. Sanderson v. Sanderson, 824 So. 2d 623, 625-26 (18) (Miss. 2002).
Analysis
l. Did the chancellor err in holding Father in contempt?
134.  The chancdlor’s judgment found Father in contempt for two issues:

18.  The Court finds that [Father] isin contempt of court for his flagrant violations of
paragraph 7.4 of the Property Settlement Agreement made part of the Judgment
of Divorce.

19. [Father] is dso in contempt of court for aiding and supporting [E.C.P.] in her
decision not to return to her mother’ s custody after the Christmas holidays.

We will discuss each of these separately.

A. Property Settlement Agreement, Paragraph 7.4., Fostering Healthy
Relationships.

135. Paragraph 7.4 of the Property Settlement Agreement, titled “ Fostering Hedlthy Relationships,”
dates.

The parties shdl cooperate with respect to the children to advance the children’s hedth,
emotiona and physica well-being and sense of security. Neither party shdl directly or
indirectly influencethe childrenso asto prejudice the childrenagaing the other parent. The
parentswill endeavor to guidethe childrento promote an affectionate relaionship between
the childrenand the other party. They agree not to communicate through the childrenand
they agree not to ask the children probing questions about the other party. The parties
agree the children should not be *placed in the middle’ between them and their disputes.
Neither party will interferewiththe rules or disciplinary actions established by the other for
the children. The partieswill cooperate with each other in carrying out the provision of this



agreement for the child’ s best interest.

136. Mother’s contempt petition aleges that Father’s conduct congtitutes a breach of this contractua
provision.  The chancdlor, in her memorandum opinion, acknowledged that “this provision . . . is
something thet al parents should drive for, and unfortunately, neither parent has been able to fully comply
with Paragraph 7.4 of their property settlement agreement.” We recognize that the conduct required by
this language does not gpply to these parties smply because it was included as a provisonof their property
settlement agreement.  Indeed, this provison smply describes proper conduct that is expected of all
divorced parents. Thislanguage, abeit reduced to writing in the parties Property Settlement Agreement,
imposed no additiona duties, responsibilitiesand obligations onthe partiesto this actionthanthosethat are
implied by common courtesy, decency, good fath, and far dedling in all divorce actions. Indeed, all
divorced parents, under the jurisdiction of courtsin the State of Missssppi, regardless of whether such
language isincluded ina property settlement agreement or judgment of divorce, arerequired to comply with
the conduct discussed in Paragraph 7.4.

137.  Inher brief, Mother emphasizes the following sentences. “Neither party shdl directly or indirectly
influence the children so as to prgudice the children againgt the other parent;” and “The parties agree the
childrenshould not be ‘ placed inthe middl€’ between themand thar disputes.” Mother assertsthat Father
violated this provisonby involving the childreninthings they should not have been involved in. She daims

that in April of 2002, Father “inssted inletting the children know how they, the children, would bresk his

We note that Mother's brief does not cite any controlling case law or other legd authority that
supports the chancellor’ s finding that Father was in contempt of court by violating the terms of
Paragraph 7.4.

10



heart with their moveto Atlanta” She points to a conversatior? between Father and R.R.P., where the
following was sad:

Father: Y ou going to gick with me on this?

R.R.P: (No response).
Father: Huh?
R.R.P: What do you mean “gtick with” you?

Father: 1 mean, are you going to stay with Daddy or [S¢] you going to leave Daddy?
R.R.P: Huh?

Father: Y ou're not going to leave Daddy, are you?

RRP: Daddy?

Father: Yeah. (Mde in background talking)

R.R.P: | want to try it first and see how it is, and | can’t do anything right now because
I'm11. I'll doitwhenl'm12.

Father: What if the Judge said you could do it? We could try and do it now.

R.R.P: Uhm, Dad.
Father: Yesh.
R.R.P. | want totry it first. Okay? You never know until you try.

Father: Y ou're going to bresk my heart now.

R.R.P. Dad (darts crying) - okay, I'll stay with you.

The conversation was recorded by Mother without the knowledge or consent of Father or
R.R.P. In Wright v. Sanley, 700 So. 2d 274, 279 (Miss. 1997), the supreme court held that thereis
“no prohibition againgt acustodia parent recording the conversations of her children in the custodia
home.”

11



Father: | tell you what, let’syou and | talk about it this weekend when you' re over here.

R.R.P: Okay (Crying).
Father: Okay?
R.R.P: Okay (Crying).

Father: | loveyou. You know that.

R.R.P: | love you too (Crying).
138.  Father acknowledged that some of his comments in this conversation were ingppropriate. He
arguesthat the comment “youare breaking my heart” isingppropriate but not contemptuous. He explained
that he had these conversations o that the children would have aredigtic picture of the implications and
potential consequences of the move.
139. Hedso pointsto Section 7.6 of the Property Settlement Agreement, titled “ Cooperation,” which
provides:

The partiesrecognize that it isin the best interests of the children that they cooperate with

eachother. Neither parent shal unreasonably schedulereligious, school, or socid activities

for the children which unreasonably interfere with the other’ sright to physical custody.
Father claims that Mother’ s conduct also violated both Sections 7.4 and 7.6.
140.  The primary issue that began this dispute was Mother’ s decision to move the childrento Atlanta.
Certainly, she had aright to moveto Atlanta. See, e.g., Spainv. Holland, 483 So. 2d 318 (Miss. 1986)
(divorced custodid parent had right to move and relocate the child incident to pursuit of reasonable
professiona or economic opportunity). However, both M other and the chancellor ignore Mother’ sactions
leading up to the move. Instead, Mother claimsthat Father should be held in contempt becauise he directly

or indirectly influenced the children so as to prejudice the children againgt her, and he placed the children

in the middle between themand their disputes. Mother arguesthat he should have helped his children with

12



the trangtion and supported Mother in her decison.
41. Naturdly, Father presented reasons and arguments againgt Mother moving the childrento Atlanta
For thar entire lives, the childrenhad livedinMeridianand cdled it home. Thevigtation provison, inther
Property Settlement Agreement, was based on the fact that they dl lived inthe same geographic location.
42. Father discovered the Mother’ splanto move, not from Mother but, from a colleague at his place
of work. He subsequently learned that Mother had discussed the advantages of the move with the children
and convinced them how the move would bendfit them. She told E.C.P. and R.R.P. of the wonderful
opportunities that would be available to them in the Atlanta area. In fact, prior to the move and prior to
Father learning of the move, Mother arranged for both E.C.P. and R.R.P. to attend sessons with Jean
Maerill, apsychologist. The purpose of the sessonswasto assst the children withthemove. Father clams
that Mother, likewise, improperly influenced the children by telling themthe glowing benefits of the Atlanta
area, without giving them the full picture of the consequences of the move and informing them of the red
effect that the move would have on the relaionship with their father.
143.  Inthe memorandum opinion, the chancellor made the following findings of fact and conclusons of
law on thisissue:

The proof beforethis Court is uncontroverted that inearly summer 2002 [Mother] moved

[E.C.P.] and [R.R.P.] with her to the Atlanta, Georgia area. This caused consderable

conflict betweenthe parents with regard to vistation issues as [Father] was zedousin his

protection of his rights to see his children. Unfortunately, in the process of ensuring that

he had adequate time with his children, the children were exposed to the conflict between

the parents. . . .

A review of the conversations transcribed in Exhibit 16 does show that there was

consderable involvement of the children in the disputes between [Mother] and [Father].

[Father] said many things to the childrenwhichwere inappropriate and which put pressure

on the children with regard to thelr vigts with him.

The telephone conversations were recorded by [ M other] because of her belief, whichwas

13



shown to be true, that [Father] was manipulating the children. It should be noted that in
conversations which include [Mother]’ s comments and expressions, she was fully aware
that her words were being recorded for potentid use in the Court action, while [Father]
was not.

[Mother] began taping conversations between the children and their father prior to the
move to Atlanta. She became concerned about the things the children were telling her
about these conversations, and she tedtified that the taping was [E.C.P.]'sidea. This
shows there was a conversation between [Mother] and [E.C.P.] concerning
[ Father]’ s conduct, which was a violation of paragraph 7.4. Of course, [Mother]
would have had an dmost impossible task of proving [Father]’ s adverse influence on the
children had it not been for the taping of the conversations. . . .

Despite the parents provision in their own property settlement agreement, these children
have been deeply involved inthe disputesbetweenther parents. Thisstuaionisdamaging
the children and must stop. . . .

In his testimony, [Father] described [Mother]’s decision to move to Atlanta as unilaterd
and benefitting [Mother] only and stated it was detrimentd to the childrenand detrimental
to his vigtation with the children. He also accused [Mother] of being interested in
digancing the childrenfromhim. [Father] described that he was angry, hurt, and frustrated
frombeing excluded from the plansto moveto Atlanta. He stated that whenhetalked to
[Mother] about the vidtation and problems he had with her move to Atlanta, she was

cryptic, vague and deceptive.

[Father] described the message that [Mother] was givingto the children about Atlanta as
“it would be afantastic, wonderful place. They would have aseason passto Six Flags, the
nei ghborhood would be full of children, therewould be lots of opportunities, more personal
space, a community pool, and private bathrooms in the home” He characterized
[Mother]’s discussions of the move with the children as brainwashing them to anticipate
and enjoy the move and she was not giving them the full picture of the implications of the
move epecidly asit rdated to their continuing contact with him.

[Father] tedtified that he wanted the children to have aredigtic picture of the implication
of themoveand admitted tryingto get 11 year old [R.R.P.] to oppose the move to Atlanta.
Knowing that [E.C.P.] expressed astrong desireto go to Atlanta, he tried to convince her
to stay in Meridian. [Father] felt that [E.C.P.] had been coerced and brainwashed by her
mother. He didn’t tell [E.C.P.] that her mother had lied to her and told 11 year old
[R.R.P], “your mom istrying to keep you from me.”

[ Father] and [ Mother] havejoint legal custody of the children. Certainly [ Father]

should have been fully informed about [ Mother]’ s plansto movetoAtlanta, andany
opposition [Father] had to the move should have been worked out between

14



[Mother] and [ Father].[Mother] madeupher mind to move, and nothing [ Father]
said to her once he found out about her intentions served to change her mind.
Nevertheless, [ Father] should never have involved the children in opposing their
mother’ sdecisionto moveto Atlanta. Knowing that[M other]’ smind was made up and
the move was inevitable, he should have helped his children with the trangtion and
supported their mother in the decision that she made, even though he was opposed to it.

[Mother] isthe children’s custodial parent. She made a decison to move to the
Atlantaareawhichisher right. Any parent who is moving children to another areawould
encourage the children to be excited about the move and thisis not “brainwashing.”

[Father]’ sattitude about [Mother]’ smove affected his interaction withthe childrenand he
did not make any attempt to support [Mother] inher decisionto move whenit cameto his
interaction with the children. In fact, his conversations in Exhibit 16 show that he did dl
he could to put a negative spin on themove. . . .

[Mother] admitted that shedid not discussthe movewith [ Father] prior tothetime
that the plans were consummated and also asserted that she did not encourage the
children to hide the move from their father.

Certanly, inconsdering both [Mother] and [Father] and ther higtory, the Court isof the
opinionthat part of the motivation for [ Mother]’ s move may have been to distance
the children fromtheir father. . ..

The Court doesfind that [ Father] isguilty of manipulating the children. [ Mother]’s
discussionswiththe children concerning the benefitsof moving to Atlanta would be
necessary for any parent moving children away from a long-time home and the
Court does not consider the excitement about the move to Atlanta and her
description of the benefitsof themoveto Atlantato her childrento beinappropriate

(Emphasis added).

44.  Our standard of review for contempt mattersiswell settled. “ Contempt matters are committed to
the substantia discretionof thetrid court which, by ingtitutiona circumstance and bothtempora and visud
proximity, isinfinitely more competent to decide the matter than we are” Ellisv. Ellis, 840 So. 2d 806,
811 (116) (Miss. Ct. App. 2003) (citing Varner v. Varner, 666 So. 2d 493, 496 (Miss. 1995)). If an

order of the court was ignored, then the finding of contempt isproper. 1d. This Court will not reverse a

15



contempit citationwherethe chancelor’ sfindings are supported by subgtantia evidence. 1d. Here, wefind
the chancdlor’ s finding of contempt, as to this issue, to be manifestly wrong and clearly erroneous.
45. The chancellor’s decison contains a contradiction. In one paragraph, she finds that the parents
share“joint legd custody” and in the next she finds that Mother is “the children’s custodid parent.” The
chancdllor, therefore, concludes that since Mother has sole physical custody then her decison to moveis
find, and her excluson of Father from the discussion and decison-making process is permissble. We
disagree. Thereisimportant legd sgnificanceinthe order that granted Father “joint legd custody.” This
may not be overlooked.
46. The record reveds that Mother and Father share joint “legd custody,” and Mother has sole
“physica custody.” These terms are defined by dtatute in Section 93-5-24 of the Mississppi Code
Annotated. “Joint legal custody” means that:
the parents or parties mug share the decison-making rights, the responsbilities and the
authority relating to the hedlth, education and welfare of achild. An award of joint lega
custody obligates the parties to exchange information concerning the health,
education and welfare of the minor child, and to confer with one another in the
exercise of decision-making rights, responsibilities and authority.
Miss. Code Ann. 8 93-5-24(5)(e) (Rev. 2004) (emphasis added). The chancellor acknowledged that the
Mother’s actions deprived Father of his opportunity to participate in the discussons about the move to
Atlanta. Asaresult, thisfinding canonly lead to the conclusionthat Mother clearly violated her “obligation
to exchange information” about the children’s education and welfare and to alow Father to “sharein the
decison-making rights.”
47. Mother testified that one of the reasons to move to Atlantawas for the educationa opportunities

that it afforded the children. Certainly, therelocation of the children would affect their “welfare.” Because

he had joint legal custody of both E.C.P. and R.R.P., Father wasentitled to share inthe “decision-making
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rights, the responsibilities and the authority reating tothe . . . education and welfare . . .” of both E.C.P.
and RR.P. Asajoint lega custodian of the children, Father had aright to be involvedinand to have an
opportunity to discussthe benefitsand consequences of the rlocation.® The fact that Mother kept Father
out of the discussions, by her conscious design and plan, should not prevent the children’s father from
sharing his opinions, thoughts and concerns about matters that affect their education and welfare.

48. Based onthe fact that Father wasthe joint legd custodian of the childrenand that Sections 7.4 and
7.6 of the Property Settlement Agreement required the parties to “foster hedlthy relationships’ and to
cooperate, we find that the chancedlor was manifestly wrong and clearly erroneous in her conclusion that
Father violated Paragraph 7.4 of the Property Settlement Agreement and that he should be held in
contempt. While we agree that the Father’ s conversation may have been ingppropriate, we cannot find
that heisin contempt for doing something that he has a atutory right to do. The chancellor wasin error
to overlook or ignore the fact that Mother intentionaly deprived Father of his statutory and contractua
rights to share in the decisonsthat related to E.C.P.’s and R.R.P.’s education and welfare and then to

alow her to use these very same statutory and contractud rights to hold Father in contempt. Hence, we

3The chancdllor recognized the divorce created hard fedlings between these parties. This
occurs often. The parent with joint lega custody may not be the party that makes afina decison about
where the children live, but the parent that does not have physical custody does have aright to be
aware of information that may affect the health, education, and welfare, and he/she has theright to
express higher thoughts, fedings and opinions about the decision that isto be made.

Here, Mother could have avoided the need to surreptitioudy record conversations between Father
and the children or be concerned about Father having an ingppropriate conversation that may manipulate
the children if she had only firgt attempted to honor the provisons of Section 7.4 and 7.6 of the Property
Settlement Agreement and discussed the potentid for a move withFather. Mother could have attempted
to work through ajoint discussonwiththe childrenthat alows both Mother and Father to discussboththe
advantages and disadvantages of the move with the children. Mother consciously chose not to include
Father and clearly took advantage of the fact that she had sole physica custody of the children. She had
arespongbility to dlow Father an opportunity to be involved in the decison that was to be made.
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cannot find a bas's upon which to sustain the chancedllor’ s determination that Father’s conversations with
E.C.Pand R.R.P. were ether flagrant or contemptuous.

149.  For these reasons, wereverse and render the chancellor’ sfinding that Father wasin contempt for
violating Section 7.4 of the Property Settlement Agreement.

B. Aiding and supporting E.C.P. in her decision not to return to her
mother’ s custody after the Christmas holidays.

150.  The chancdlor dso found Father in contempt for conspiring and assisting E.C.P in not returning
to her Mother’ s after Chrissmas. Father argues that thereis no evidence of such conspiracy and contends
that E.C.P s decision not to return to Mother’ s was solely her idea.
151.  The chancelor found that:

It isobvious fromthe proof before the Court that thiswas a plan of actionthat commenced

inNovember 2002, and [Mother] was not made aware of it until January 5™, 2003, when

shewas on her way to pick up [E.C.P.] and [R.R.P.] after their Christmas holiday with

their father.

[E.C.P.] should not have beenplaced ina positionthat she was encouraged and supported

in her disobedienceto her mother. [Father]’ s conduct in fogtering this attitude in this child

and supporting this positionof his child even to the extend of hiring her a separate attorney

does congtitute contempt of this Court.
152. Tomeakethisfinding, the chancellor relied on letters written in December of 2002 by Father and
Dr. Ken Schneider to the Meridian School Digtrict and the Lauderdale County School Didtrict stating that
E.C.Pwould be enrolling in school in Meridian as soon as January of 2003.
153.  Asdiscussed inthe procedural higtory, several mations for modificationhad been onfile snce mid-
year in 2002. The December 30, 2002 agreed order setting the case for trid clearly states that the
“temporary hearing scheduled for January 6, 2003 iscontinued.” Father arguesthat he anticipated that the

custody of E.C.P. would be litigated, during the January 6 hearing, and that he needed to testify as to what
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arrangements had been made concerning his educationa plans for the children if the court decided to
change custody at the January 6 hearing. Hearguesthat he had reasonabl e confidencethat the modification
would be granted because both E.C.P. and R.R.P. had expressed their preferenceto live withhim and due
to E.C.P. sbehaviord difficultieswhile she lived in Atlanta  The language of the letters is congstent with
Father’ s expectation that the children’s preference would be granted by the chancdllor.

154. E.C.P. tedified that she fird told her father of her preference to live with him during his
Thanksgiving vidtaionin2002. E.C.P. arrived for her Christmas viditation on December 26, 2002. Both
E.C.P. and Father testified that on January 5, E.C.P. announced that she was not goingto returnto Atlanta,
and she planned to stay and live with her father. Father contacted Mother and reveded E.C.P.’s
announcement. Father aso testified that he understood that she must return to Mother but thet he could
not get E.C.P. to get in the car to return to her mother. Father took E.C.P., and met Mother, at the
Meridian Police Department to enlist the assistance of law enforcement. The palice officers apparently
explained that E.C.P. should returnwithher Mother or that she could face placement in juvenile detention.
Father enligted the assstance of an attorney, Mr. Primeaux, to counsd with and assst E.C.P. and Dr.
Schneider. Mr. Primeaux’s counsel appeared necessary due to the concern that E.C.P.’ sdecisoncould
result in her immediate incarcerdtion in juvenile detention. On January 6, 2003, Mr. Primeaux filed
pleadings on behdf of E.C.P. The chancellor dlowed Mr. Primeaux to participate in the hearing as
E.C.P.’scounsd.

155. Wefind that there is smply no evidence to support the chancellor’s finding. Indeed, there is no
direct or indirect evidence that Father knew of or had any part in E.C.P.’srefusd to return to Mother’s
custody. Instead, the evidence indicated that Father sought the aid, services and support of law

enforcement, an attorney and apsychologist to try to get E.C.P. to comply with the court’ s order. There
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is no evidence that would infer that Father did anything other than attempt to comply with the court’s
decree on vidtaion. Clearly, the chancdlor’s opinion and ultimate finding is based on the fact that she
considered E.C.P. to be an independent, strong willed and rebdlious teenager who was misbehaving.
Thereisno evidenceto support afinding that Father encouraged or advanced E.C.P.’ sannouncement that
she wanted to stay with her Father.
156. We find that there is insufficient evidence to support a finding that Father is responsible for or
should be hdd incontempt for conspiring and assisting E.C.Pinnot returning to Mother’ s after Christmas.
Accordingly, we reverse and render the chancellor’ s finding of contempt on thisissue.

C. Contempt punishment.
157. Asaremedy or punishment for the contempt, the chancellor ordered that Father be required to
participate in and pay for counsding. If he falled to comply, the chancellor stated that she would enforce
this sanctionby incarcerating Father. We must state that we too believe that this family, like many others
going through the same stuation, would benefit from professona counsding to assst them withthe issues
that they face. However, because we have reversed and rendered the chancellor’ s findings of contempt,
we must aso reverse and render the sanctions contained in paragraphs 9 through 14 of the chancellor's
judgment.

1. Did the chancellor err in denying Father’s motion for modification of
custody?

158. Thegandard for appellate review of modification actions and the € ements necessary to establish
a modification were summarized in Mabus v. Mabus, 847 So. 2d 815, 818 (18) (Miss. 2003), where
Justice Carlson wrote:

In a case disputing child custody, the chancellor's findings will not be reversed unless
manifestly wrong, clearly erroneous, or the proper lega standard was not applied.
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159.
findings of fact and conclusons of law inathree step analysis. Instead, the chancellor found, “[b]ased on
dl of the evidencereviewed by this Court, it is clear that [Father] hasfaledto show that thereisamateria
and subgtantia change of circumstances adversely affecting the minor children such that their best interest
would be served by their placement inhis custody.” Hence, the chancellor’s opinion does not allow usto
determine which step(s) of the three step analyss Father failed to prove. Accordingly, we will review
whether the chancellor committed manifest error or wasclearly erroneousinfallingto find (1) that therewas

asubgtantial or materid change incircumstances, (2) that this change adversdly affected the child, and (3)

Hensarling v. Hensarling, 824 So.2d 583, 587 (Miss.2002). See also Wright v.
Sanley, 700 So.2d 274, 280 (Miss.1997); Williams v. Williams, 656 So.2d 325, 330
(Miss.1995). The burden of proof is on the movant to show by a preponderance of the
evidencethat amateria change incircumstances has occurred inthe custodial home. Riley
v. Doerner, 677 So.2d 740, 743 (Miss.1996).

In the ordinary modification proceeding, the non-custodia party must prove: (1) that a
substantia change in circumstances has transpired since issuance of the custody decree;
(2) that this change adversdly affects the child's wdfare; and (3) that the child's best
interests mandate a change of custody. Bubac v. Boston, 600 So.2d 951, 955
(Miss.1992).

* * %

In consdering whether there has been such a change in circumstances, the totality of the
circumstances should be considered. (Spain v. Holland, 483 So.2d 318, 320
(Miss.1986)). Eventhough under the totality of the circumstances a change has occurred,
the court mugt separately and affirmatively determine that this change is one which
adversdly affects the children. 1d. Bredemeier v. Jackson, 689 So.2d 770, 775
(Miss.1997). Furthermore, it is well settled that the polestar consideration in any child
custody matter is the best interest and welfare of the child. Albright v. Albright, 437
So.2d 1003, 1005 (Miss.1983).

Here, asisoftendone by chancellor’ sinmodificationdecisions, the chancelor did not separate her

that a modification was in the best interests of the child.

A. Substantial or material change of circumstances.

21



160. Father arguesthat the chancellor erred in denying his motion for modification of custody. Father
citesto E.C.P s behavior as proof of a materia and substantial change incircumstancesthat has adversely
affected her. He clams that snce moving with Mother to Atlanta, E.C.P has experimented with drugs
(marijuana and cocaine), has run away from home on two separate occasions, and was expdled from
school. He aso argues that since the move both E.C.P. and R.R.P. have obtained poor gradesin schooal.
161. In Spain, the supreme court hed that a divorced custodia parent had the right to move and
relocate the children in order to pursue a reasonable professional or economic opportunity. Spain, 483
So. 2d at 320. Thecourt recognized that the chancellor had determined that amove out of the country was
indeed a materiad change of circumstances. However, the supreme court’s finding was based on its
conclusion that the chancedlor was correct in finding that there was no adverse effect on the children. Id.
The court hed:

We need be clear what we mean by the phrase “adverse effect”. These children have

dready been adversdly affected by the inability of their mother and father to live together

which led to the 1983 divorce. Beyond this, most children of divorced parents will be

further adversdly affected if the two parents are living in the same town & the time of the

divorce and either subsequently moves thousands of miles away. Where suchoccurswe

solve nothing by shifting custody to the parent saying at home for, intheory at least, a

transcontinental separation from either parent will adversdly affect the child. Thejudicid

eye in such cases searches for adverse effects beyond those created (@) by the divorce

and (b) by the geographica separation from one parent.
Id. a 320-21. From this, we are of the opinionthat the Mother’ s move to Atlanta was indeed a materid
or substantid change of circumstances.
162.  Inaddition, Father contends that the chancellor failed to consder E.C.P s preference to live with
him. Mississippi Code Annotated Section 93-11-65 (Rev. 2004) dlowsachild who hasattained the age

of 12 to state her preference to the court as to whether she would rather live with her mother or father.

However, the trid court is not bound to followthe child' spreference. See Polk v. Polk, 589 So. 2d 123

22



(Miss. 1991). Furthermore, we have found no authority to support a conclusion thet a child's statement,
in and of itsdf, of his or her preference to live with the non-custodia parent would rise to the leve of a
materia or substantia change of circumstances.

B. Adversely affecting the child.
163. While a move may be considered a materia or substantial change of circumstance, the more
important determination is whether there was an adverse affect on the child that occurred as aresult. On
this issue, the evidence is overwheming, and the chancellor recognized that E.C.P.’s behavior was very
disurbing.
164. Shortly after moving to Atlanta, E.C.P. wasexpelled fromher school for having contraband in her
locker. She was sent to an dternative school for the remainder of the semester. E.C.P dso began to
experiment withillegd drugs. She has admitted to trying marijuanaand cocaine with her friendsin Atlanta
Subsequently, after she returned to Meridian, she dso admitted to once using marijuana.
165.  Of moreconcern, however, E.C.P., Mother, and Dr. Schneider testified about the confrontational
and volatile nature of the mother - daughter relationship. The record contains many vulgar curse words,
some of which we choose not to reprint, that Mother and daughter used towards each other. E.C.P. has
clearly lost respect for her mother. E.C.P., in her tetimony, repeatedly referred to Mother by her first
name. Asareault of therr conflicts, E.C.P. twice ran away fromher Atlantahome. Fortunately, she was
returned unharmed by police.
166. Based on the overwhelming abundance of this evidence which clearly indicates that the moveto
Atlanta had an adverse effect on E.C.P., we find that the chancdlor was manifestly wrong and clearly
erroneousin her decison that the materia change of circumstances did not adversdly affect E.C.P.

C. Best interest of the child.
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167. InMabus, Justice Carlson again holds that it is “well settled that the polestar consderation in any
child custody métter is the best interest and welfare of the child. Albright v. Albright, 437 So.2d 1003,
1005 (Miss.1983).” Mabus, 847 So. 2d a 818 (118). Our chancellors must fully and thoroughly review
the Albright factors to determine the initid custody placement of the children.  Often, in modification
matters, the review of the first two steps can make the third step almost unnecessary.
168. Here, however, the decison of what is in the best interest of the child is unclear. In her
memorandum opinion, the chancellor found that:

Pacing these childrenin[Father’ 5| custody would only serve to show arebellious 14 year

old that she can get her way againgt her mother and has no need to comply with her

mother’ sreasonable distipline cond dering theactionsinwhichthis child hasengaged. She

should not be awarded her desiresin thisinstance.
The chancellor bdieved that E.C.P.’s misbehavior was Smply an act of natura teenage rebellion. i)

Y e, boththe chancellor and this Court have recognized very disturbing behavior by E.C.P. It may
well be that her actions were the result of natura teenage rebellion. The proper vehicle by which to arrive
at that conclusion isthe Albright factors.* When considering a modification of child custody, the proper
goproach isto firgt identify the pecific change in circumstances, and then anayze and apply the Albright
factorsinlight of that change. Thornell v. Thornell, 860 So. 2d 1241, 1243 (16) (Miss. Ct. App. 2003).
Once amateria change of circumstances has been found, the chancellor should use the Albright factors
to decide whichparent should have custody of the child. See Mixonv. Sharp, 853 So. 2d 834, 839 (119)

(Miss. Ct. App. 2003); Surgis v. Surgis, 792 So. 2d 1020, 1025 (119) (Miss. Ct. App. 2001).

Because the chancellor failed to identify a specific change incircumstancesthat adversdly affected the child

“The chancellor's memorandum opinion discussed one of the Albright factors, the preference
of the child. E.C.P. testified that she wanted to live with Father. Dr. Schneider testified that R.R.P.
expressed his preference to live with Father.
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and then do an on the record andysis of each of the Albright factors, we are compelled to reverse. See
Thornell, 860 So. 2d at 1243 (18).
169.  Based on our finding that there was overwhel ming evidence to establish that there was a materid
and subgtantia change of circumstancesthat adversely affected the child, wereverse and remand thisissue
for the chancellor to conduct an Albright hearing and to issue the appropriate findings of fact and
conclusons of |aw.

1. Did the chancellor err in awarding attorney’ s fees to Mother?
170. Gengdly, the award of attorney’s fees is It to the discretion of the trid court. Cheatham v.
Cheatham, 537 So. 2d 435, 440 (Miss. 1988). Since we have reversed and rendered the chancellor's
finding of contempt and reversed and remanded for further proceedings on the modification, we reverse
and remand the award of attorney’s fees for further consideration of the chancellor consistert with the
findings of this Court.

V. Did the chancellor err in failing to hold Mother in contempt?
71. Father asserts that the chancdlor erred in faling to hold Mother in contempt. He claims that
Mother violated Section7.6 of the property settlement agreement. Father relieson telephone conversations
between himsdf and the children, whichwere recorded by M other without his knowledge. The chancellor
found that snce M other tetified that the taping was E.C.P sidea, “[t]his shows there was a conversation
between Mother and E.C.P concerning Father’s conduct, which was a violation of paragraph 7.4.”
However, the chancellor goes on to note that had it not beenfor the taping of the conversations, “Mother
would have had an dmost impaossible task of proving Father’ s adverse influence on the children.”
72.  Father dso relies on E.C.P sinvolvement in cheerleading as an example of Mother’ s violation of

Section7.6. Father dlegestha Mother intentionaly scheduled E.C.Pto participatein acheerleading group
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that met every Sunday afternoon, thereby conflicting with his visitation. However, Section 7.6 prohibits
only unreasonably scheduled activities that unreasonably interfere with viditation. A teenage girl’s
participation in cheerleading is not unreasonable.

173.  Father further relies on the fact that Mother moved to Atlanta without firgt discussng it with him
as evidence of contempt. We have previoudy discussed thisissue. We again conclude that there was
evidence to show that Mother’ s actions were ingppropriate. However, we do not find that her conduct
rises to the level of contempt. Therefore, we affirm the chancdlor's finding that Mother was not in
contempt of court.

E.C.P’S Appeal

l. Did the chancellor err in denying E.C.P’ s request for modification of custody?
74.  Aswehave adequately discussed thisissue above, we find no reason to repest it. Wetakenotice
of the letter written to this Court. Onremand, the chancedlor will have the opportunity to consder it in her
determination.

1. Did the chancellor err in enjoining E.C.P’s counsal from communicating with her
regarding the final judgment?

175.  In her memorandum opinion, the chancdllor stated the following:

Although [E.C.P] has her own atorney, hired and paid by her father, the Court is of the
opinionthat she should not have accessto this opinionand should not be alowed to confer
with lega counsel about itsmeanings and implications. The Court is of the opinion that her
parents should inform her of the basic ruling of the Court, and that she should not be
alowed to review the Court’ s ruling.

The Court had anon-the-record conference withthe attorney’ s[sc] inthis action on June
25, 2003. The Court ishestant to interfere with the relationship between alitigant and her
lawyer, but as this child’'s greater guardian, the Court must act in her best interest.
Therefore, attorney Larry Primeaux is ordered and directed that heisnot to confer in any
way, formor manner with [E.C.P] concerning this or reated litigationwithout the express
written permission of both [Mother] and [Father].
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176.  Atthe beginning of the trid inthis matter, Mother objected to E.C.P sinvolvement in the litigation
and asked that she be dismissed as a paty.  The chancellor overruled Mother’s objection and dso
overruled Mother’ srequest that E.C.P s petition for change of custody be dismissed. Asaresult, E.C.P
participated as a party in this matter through her counsd, Mr. Primeaux.

77. Thereisno discussoninthe briefs that the chancdlor erred indlowing Mr. Primeaux to participate
inthe hearing. Indeed, Mother’ s brief does not addressthe substance of this issue, and she citesno legd
authority. Mother amply attacksthisissue on theground that Mr. Primeaux violated the chancellor’ sorder
by filing the brief.

178. E.C.P.citesArticle 3, Section 25 of the Mississppi Consgtitution, which states that “[n]o person
shdl be debarred from prosecuting or defending any dvil cause for or againg him or hersdlf, before any
tribund in the state, by him or hersdf, or counsd, or both.” The chancedllor’s order enjoining E.C.P's
counsel from discussng with her the fina outcome of the trid effectively prevented E.C.P from further
prosecuting the dvil actionbrought by her through counsdl. Further, the chancdlor’s actiondenied E.C.P
accessto legd advice fromthe attorney who represented her throughout the trid. 1f thechancellor believed
that E.C.P was not properly before the court as a party, or felt that it was ingppropriate for E.C.P to
continue as a party, she could have granted the motion to dismiss or gppointed a guardian ad litem.
Likewise, Mother could have appealed fromthis ruling but she did not. Accordingly, the issue of whether
achild may be aparty in or commence a modification proceeding is not before us.

179. The February 22, 2005 agreed order removed the previous injunction on Mr. Primeaux and
alowed him to discuss with E.C.P. the present state of litigation. Therefore, we find thisissue moot.
180. We mug, however, add that this would have been a vauable opportunity for the chancdlor to

gppoint aguardian ad litemfor E.C.P. and tax dl coststo the parties. Unfortunately, the record has many

27



references which indicate that Mother, and at times the chancellor, believed Mr. Primeaux was smply
another attorney working for Father. Here, the parties had the funds necessary to hire an independent
guardianad litem. Wedo not believeit isnecessary or appropriate for achild to be represented by counsel
inadomestic matter. Theinterestsof the child could be more adequately and effectively protected through
the gppointment of an independent guardian ad litem.

181.  Sincethe appeal, werecognizethat additiona proceedings have occurred. On February 28, 2005,
Father filed a verified complant for relief where he asked the chancellor to enter atemporary order finding
that E.C.P. should be delivered to afacility capable of meeting her necessary physicd and mentd hedth
needs. On the same date, Mr. Primeaux filed a motion for gppointment of guardian ad litem.

182. We are dso advised that a hearing was held on March7, 2005, where E.C.P. was ordered to be
placed in an intendve in-patient treatment program and to remain for at least thirty days. We have no
information of the outcome of this trestment.

183.  On remand, we encourage that the chancellor appoint an independent guardian ad litem to
represent the interests of E.C.P.

184. THE JUDGMENT OF THE CHANCERY COURT OF LAUDERDALE COUNTY
FINDING FATHER IN CONTEMPT OF COURT ISREVERSED AND RENDERED. THE
JUDGMENT FAILING TO FIND MOTHER IN CONTEMPT OF COURT IS AFFIRMED.
THE JUDGMENT AWARDING ATTORNEY'S FEES TO MOTHER ISREVERSED AND
REMANDED. THE JUDGMENT DENYING FATHER'S AND E.C.P’SMOTION FOR
MODIFICATION OF CUSTODY IS HEREBY REVERSED AND REMANDED. THE
JUDGMENTENJOININGCOUNSEL FOR E.C.P. FROM COMMUNICATINGWITHHER
REGARDINGTHEFINAL JUDGMENT ISDETERMINED TOBEMOOT. ALL COSTSOF
THISAPPEAL ARE ASSESSED TO APPELLEE.

KING, C.J.,BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER, BARNES
AND ISHEE, JJ., CONCUR
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